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conform to those principles of fairness and justice with which the 
interests of the public are inseparably bound up. The relations 
of such agencies to the public and to each other, and an authori- 
tative declaration and definition of their duties and obligations, 
are clearly within the scope of legislative authority wherever 
important public interests are involved." {Adams' Express Co. v. 
State, 161 Ind. 328.) 

The act under examination belongs to that class of legislation 
which has been found necessary to prevent the destruction of 
competition, and exclusive possession by the few of the great 
fields of industry and enterprise. It has never been denied that 
in the exercise of the police power, property rights may be sacri- 
ficed, natural privileges curtailed, and liberty restricted or taken 
away. However, as the public peace, safety and well-being are 
the very end and object of free government, legislation which is 
necessary for the protection and furtherance of this object cannot 
be defeated on the ground that it interferes with the common law 
rights of some of the citzens, or even deprives them of such 
rights. (Railroad v. Jackson, 179 U. S. 287.) 

While the tendencies of these decisions, carried to extreme 
limits, would seem to subject the public to any and all sorts of 
legislation enacted under the guise of an exercise of the police 
power, yet this danger is not apparent when it is considered that 
review may be had by the courts of all such legislation where 
constitutional rights and guaranties are involved, thus limiting, 
in such cases, the otherwise sole and absolute legislative discre- 
tion in matters involving the public welfare. 

MORTGAGES— INJUNCTION TO RESTRAIN FORECLOSURE UNDER POWER 
OF SALE — LIMITATIONS. 

House v. Carr, 78 N.E. 176, decided by the Court of Appeals of 
New York, presents an unusual as well as difficult question of 
equity. The suit was brought by the successors of the mortgagor 
to restrain by injunction the foreclosure of a mortgage barred by 
the statute of limitations. For twenty years the original mort- 
gagee made no effort to enforce his right against the mortgagor 
and for over seven years after the statute of limitations had run 
he made no demand upon the successors of the mortgagor in 
possession of the land. Satisfaction of the mortgage was not 
claimed in the complaint. The foreclosure was being sought by 
the administrator of the mortgagee. This court refused to 
restrain the foreclosure reversing the judgment of the Appellate 
Division. Vann, Haight and Werner, JJ., dissenting. The 
majority opinion delivered by Cullen, C. J., cites Goldfrank v. 
Young, 64 Tex. 432 as in point and follows its arguments consid- 
erably. In that case a sale under a trust deed was allowed, 
although the right of action secured thereby was barred by the 
statute of limitations. The creditors had urged their claims and 
no great time had elapsed as in this case of House v. Carr. There 
the very attitude of the debtor clearly showed a calculating inten- 
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tion to avoid payment of the debt which he had no reason to 
believe had been abandoned. 

The principle that a statute of limitations affects the remedy 
but not the merits seems well established in New York. Herlbert 
v. Clark, 128 N. Y. 295; Campbell v. Holt, 115 U. S. 620. Cullen, 
C. J., says: "though the statute may have barred one remedy on 
the debt, if there be another remedy not affected by the statute, 
or one to which a different limitation will apply, a creditor may 
enforce his claim through that remedy." Applying that principle 
to this case the court held that the limitation did not bar the stat- 
utory foreclosure by advertisement, so no relief could be had, 
although the debt and mortgage had been barred for over eight 
years. This principle thus extended seems to violate that spirit 
of equity that frowns on stale claims and that equity will refuse 
to enforce a right when one by neglect has not asserted his right 
until its assertion would take the defendant by surprise and 
involve him in litigation which by acts of parties he was justified 
in believing had been abandoned. Helen v. Yerger, 61 Miss. 44. 
The fact that this man is entitled to relief by statute and yet is 
powerless to set up the defense simply by defendant's choice of 
mode of foreclosure seems unjust. The injustice is well argued 
by Vann, J. , in the dissenting opinion. On examination of the 
cases the fault appears to be in the statute and not in the applica- 
tion of the law. By a peculiar state of facts the statute of limita- 
tions is avoided, its spirit rendered powerless. A statute allows a 
sale out of court to have equal presumptive force and effect as 
though executed by order of court. To the foreclosure in court 
the statute of limitations is a complete defense; to the foreclosure 
out of court reaching the same result there is no remedy. Cullen, 
C. J., states in the majority opinion that this statute has been 
practically the same for a century. The common law presump- 
tion of payment, after twenty years, the statutes of limitation, 
equity's attitude toward laches and equity's recognition of the 
statutes of limitation by analogy are all based upon the apprecia- 
tion that great hardship is done in enforcing old claims and that 
the ends of justice require the encouragement of the diligent. 
The plaintiffs in this case are in a defensive position. Vann, J., 
in the dissenting opinion argues that equity should look to the 
substance and not the form and thus grant the relief sought. In 
Butler v. Johnson, in N. Y. 204, quoted by Vann, J., an injunc- 
tion was allowed as in substance a defense, but there the result 
attained was the same as that to which the plaintiff would have 
been entitled if the executrix had been allowed to continue her 
purpose. 

In the present case the defensive position of the plaintiffs is 
easily conceded, but the relief sought, by injunction, is primarily 
an affirmative relief. In the plaintiff's behalf equity could not 
relieve from the cloud of title, so here equity will not grant relief 
from the foreclosure by a defense, the instrument of which is 
affirmative action and which in effect would clear the cloud from 
the title. 1 Pomero/s Equity, 421. Mr. Justice Miller says that 
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the defense of lapse of time to an obligation to pay money is no 
natural right. "It is the creation of conventional law." Camp- 
bell v. Holt, 115 U. S. 6 »o. Aside from the theory of the right of 
a defense given to a party in a given instance it seems unjust that 
circumstances should be allowed to prevent his taking advantage 
of the defense. Strict following of technical principles, however, 
seems to warrant this decision under consideration. The remedy 
for the apparent injustice seems to depend on legislative action. 
But in this day of complicated difficulties in obtaining needed 
legislation it affords a good subject for serious consideration 
whether it would not be more practicable for equity to take the 
broad liberal attitude to promote justice, the spirit of which is 
expressed in the able arguments of Vann, J., in the dissenting 
opinion. 

RE-DELIVERY OF DEEDS CONSTRUCTIVE TRUSTS. 

An abstract principle of law may be well recognized, yet in 
the application of it to concrete facts as they may arise in new 
and varying forms, there is often a source of considerable difficulty. 
And it is in this correlating of old principles and new facts that 
our interest is largely centered. 

A decision handed down October 23, 1906, by the Supreme 
Court of Illinois in the case of Crossman v. Keister, 79 N. E. 58, is 
well illustrative of the foregoing. Two important questions are 
there discussed, one being as to the legal effect of a re-delivery of 
a deed by the grantee therein to the grantor with the intention of 
re-vesting title in the latter; the other relative to the creation of 
a constructive trust. 

In regard to the first proposition, the Court holds that such re- 
delivery cannot operate to pass the legal title. 5 111. 45 a; 70 111. 
App. 185. This seems to be the rule except in three New Eng- 
land jurisdictions, where by invoking the aid of the estoppel in pais 
doctrine the purpose of the parties is effectuated. 24 Me. 311 ; 9 
Pick. 105 ; 33 N. H. 487 ; Washburn on Real Property (VI Ed.) 
Sec. 1907. The Court proceeds to state, however, that such an 
act under certain circumstances will suffice to pass an equitable 
title to the property. This doctrine if carried out to its logical 
results would seem to be as effectual in precluding the rights of 
the grantee in the deed as the doctrine just previously noted. 112 
111. 146; 159 HI. 84; 42 N. E. 305; 156 111. 183; 41 N. E. 39. 

Relative to the second proposition : the testator gave orders 
that a deed from his daughter to himself should be returned to her 
after his death, being induced thereby by the daughter's promise 
to convey to a third party (appellee). The proof adduced at the 
trial showed that the daughter at the time of making the promise 
had no intention of fulfilling it. The re-delivery of the deed in 
this case, not passing the title to her, the land descended was ad- 
ministered upon, and the daughter received a fifth part thereof as 
her share, for a conveyance of which this bill was brought by 
appellee. The Court, after a careful review of the authorities, 
holds that the daughter by her acts was constituted a constructive 



